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Detendents
WRRER DECLARING GEQRGIA'S CHII D SUPFORT
GUIDELINES YOID AND UNCONSTITUTIONAL

WHEREAS, Defendant Michelle Swent filed a Motion to Declare Geargia's
Child Support Guidelines Unconstitions] (hereinafter, tho “Cheilengs™), and

WHEREAS, swom tesitmony, decurmentary evidence and both oral and writtag
srgument of cowsdel hag bepn presented therpon and duly eemefdered by this Coun,

NOW, THEREFORE, this Court boreby declares the child suppert guidelines
codifed in section 19-6-15, 0.C.G.A. (hereinafier, the “Guidalines™) ta be mull and veid
=3 the Guidelines violate numereys provisions of the Conatitutions of both the United
Slates and the Stale of Georgin for the rerscns set forth below.




EALTS

The Casc Suh dice

In the case pow before fhis court, the " fumily” consists of the father, Samuel Bzefl
Swent, Sr., wha is the custodial parcnt ("CP™), the mother, Michelle Lynn Sweat, wh is
the noncustedial parent “NCP™), and three minoe children, to-wit: . Cynthia Marie Sweat,
date of birth March 7, 1985; Sumucl E. Sweat, Jr,, dute of birth October 11, 1990; and
Robm K. Sweat, date of hirth March 30, 1983, The parents were marmicd July 16, 1984,
They separated September 20, 1598, They were divorced in Civil Action Number 98-
37 by this court on Neovember 12, 1998, the Hon Dane Perking presiding. The parties
bad agreed that the father would have custody of the minot children, the mother would
have visitation rights, and she would not be oblipated to pay child suppurt. The parties’
sprvement was made the judgment of the coure on November 12, 1998, On or about July
14, 2000, Monica Houseal, an agent with Child Support Enforcement (*Apency™) in
Nashville, Georgia, forwarded 3 document to the NCP advising her that the agency had
received 2 written rexjuest for “possible modiGeation™, and requesting she furnish certain
financial information  the agency. NCP responded by completing the questionnaire
scot to her. The only “special Cirenmstance™ she indicated was the ages of the children,
Agent Houseal prepared o document entitled *Arency Recommendaticn™. This
document found that the father’s pross monthly income was $2,647.50, and thar the
mother’s gross monthly income was 51,585.95. Subsequently, the mother's monthly
gross income has dsen to $1,862. Her expenses totaled $2,127.00 at that time. Housea
found ne “special cirumstances™ to exist, and wecommended the mother pay child

support (o three children based on the child support guidelines which provide a range of




25% to 32% for three chifdren. Her recommendation was Further that the NCF pay
between $132.16 and $169.17 per child per tnonth as support and that she provide
accident and sickness insuranee i it was available o hor % . at a reasomable enst not to
excetd 5% of NCP gross income™, There was no recommendation that the mother get
credit for her medical insnrance puyment for the children against the child support she
was recormmnended to pay, nor was there a reccommendation that any “co-payments™ be
paid by the CP or at least that he share such cxpenscs. Agent Houseal recommended to
thiz Court, jess than two years after approviog (Ao partics’ agreement as stated above, 10
urd;rﬂle mather (0 pay ber former hushand child support in the amount of $150,67 per
child, which is exacily midway between the percenlages, but rounded up to sixty-seven
cents rather thap leave it ab sixty-six, Mas, Sweat was sought jo be abligated to pay
$452.01 in child support and up 10 §79.29 per month for insurance, or a total of $531.30
out of ber before taxes ineome, Subsequent to the initiation of this action, Ms. Sweal
filed for Chapter 13 bankruptey protection with payments to the Chapter 13 Trugtes being
get at $295, 0} per month. Agent Houseal stated that this factor was not considered when
making a recommendation for Ms. Sweat™s child support obiipation. After initiation of
thiz action, the Challenge was filed.
STANDARD OF SCRUTINY ON CONSTITUTIONAL (SSUES

The.onky evidence before this Court regarding the jmpact of the Guidelings on
any cognizable group is the study of custody awards in 14 south Georgta counties
between 15995-57 conducted by Kent Farharit, I.T}, Ph.D., which found that, in 82.2% of
contesied cases, custody was awarded to the mother, It follows, therefose, that a support

obligation wruler the Guidelines was impose:d on the fathers in those cases. Ehfers v,



Ehlers, 264 Ga 563 (1994), Thers has beeo no cre.n:lﬂ:;Ie chailenge to the methodology or
the resolt of the Eambarndt study. Therefore, i‘hi;s Court hinds that men are adversely -
impacted by the Guidelines as applied to a grossly disproparionate deeree, which
conslimres an i|:|:||:n-l.*,rjzl.;.iss.il:nl:,.r discriminatory effect oo a group based upon their gender.

Having found an impermissibiz impact based on gender, the standard of scrutiny
1y bes appiicd 1s the intermedizte test, Le, are (e Guidelines substantially related to an
impontant governmental objectve? Clark v Joer, 486 ULS. 456, 108 5. CL 19140, 1514
{19%83).

All parlies conceds that providing a rational basiz for the calculation of the chiid

_support obligation of Aoth parcots as sct forth in section 19-7-2, 0.C.G.A. is a legitinoae

governmental purposs. The question is whether it is of such importance as to justify the
vehicle chosen by the iegislature, ie., the Guidelines? Because of the myriad of
constitutional Jaws in the Guidelines set {urth below, this Court finds that the State of
{Georpia has nol satisfied this teat

Further, if this Cuurt were only to apply the lowest standard of seruliny, i.5.,
whether the Cuidelines bore a ational refationship 1o 4 legitimate povernment purposs,
the Cuidelines would still Gil.

FINDING OF HARM

This Court finds that the Guidelines as applicd to Defendant Michelle Sweat in
(s case as well as cvery ather parent in this State who is not pranted custody of his or
ber child 13 harmful and that the harm flowing from the constimtionzl flaws in the

Guidelines is suffered cach and every titne a payment calcslated thersunder i due.




ECGNGME’FH‘#&HCIAL: ISSUES

Inasmuch as the: csacntial nature of dia GMd:Imcs 15 to allocate economic and
financial burdens and beneits, their validity must be determined primarily, if not
cxclusively, on an econarmic analysis.

The purpnse of the Guidelines is to conform to the federal mandate found in 42
U.5.C.A. section 651, ef seq. and 45 CFR sections 302,55 and 302 36, that govern the
receipt of federal funds by staes under the Secial Securnity Act. The regulations cited
require an coonomicaliy rativnal form of guideling for apportioning child “costs" between
parents obligated to support the children in question with “sppropriate™ support awards.
Thetefore, the intended purpose of Georgia's child suppart pusdelines is to determine an
eeuncmically appropriate child support award  This Court finds that the Guidelines fail
to do so.

There having been no evidence, credibic ar atherwise, to contradict the matlers
presented therein, thiz Court adopts as part of iis findings of fact the Economic Exhibit of
R. Mark Rogers (hereinafier, the “Economic Exhibi™} as the comerstone for its finding
that the Guidclines arc coonomically unsound. & copy of the Economic Exhibit is
altached hereto and incorporated herein by this referencs. Coruin matters sct forth in the
- Econormic Exhibit and anticulated in greater detail in the hearings before this Court bear
bughlighting, though this i3 pot intended to overlook the importance of other economic

matiers.




FINDINGS (OF FA;;'T

i.
The Guidelines adopted by Georgia as ariginally Jesigoed by the underlying economic
study were intended :.:mjy for welfare situations—the current use for all situations was not
the inténded purpose. The wnderlying facts of the presumptions—their application vnly
1o welfare sitrations and with constraints such as a low ceiling award limited o size to
the amaoutit of the welfare payment to the custodial parent—ao longer exist  The
preswnpilive percentages were based onfy on dats for low-income cases and were
extgnderi withoul the benefit of dats for non-we)fare cases. In the current cage, the
percentiges are .;lpplicd beyond the amount needed for recovery of any weifare payment
to the custodial parcat that might bave been made,

Z,
Georgia’s presemptive awards dsc as a share of obligar after-tax {ncome. No child cost
studies show child costs Osing as a share of after-tax income. ALl child cost studics show

that chily coats rise as a parcaptage of household et income. Georgia’s Guidelines ars

arbitrary and arc not rational since there is no economic foundation for presumptive

- awards that risc as 2 share of houschold net income. In the current case, the presumptive
pereentage results in 3 siynificantiy higher ohligation than one based on actual child costs

that decline as s share of oet incofe.

E %
There are no baseling companents to the Guidelines. 11 is oot clear what is being

rebmtted, therefore they are arbitrary and 3 dus process vialation



4,
The wdelines do not take inlu account the larpe ax-related child cost offsets the
cusiodial parcot recerves. Custedial parents typically reccive 5200 to $350 per month in
#atra aller-lax mcome just for baving custody. These child-related tax bencfits are head
of houschold status, child exemptions, child tax crediis, child came credits, and eamed
income eredits. Both parents have an equal duty of support for the coats attributzble to
the ciuldren. Both parents arc cquzily entitled to the cost offsets attributable 1o the same
whildren but in proportion W their obligation. Nt sharing the child-related tax benefits
vic-iah:s equal protoclion. Not sharipg the tax henefits with both parents is an
exiraordinary benefit for the cuatodial parent and an caxtrmordinary burden for the non-
custodial parent, In this casc, Mr. Sweat, the custodial parent, receives approximately
$300 per month in extra afler-tax incomes from having enstody and as & result of current
income tax law, This Is a cast offset beacfit that Ms. Sweat is denied by the Guidelines.
The arigina] study by Jacques van der Gaag upon which the Guidelines wers based was
done in 1982 when the parent that contributed dhe mast support for the children was
aiven rights 1o claim the tax exemptions of the child. The orginal study also was limited
ta law-income houscholds with incomes sveraging $12,000 in 1982 dollars, or $21,426 in
" year 2000 doliars,

5.
The presumptive award resulls in the enstodial parent recefving a buge financial
windfali—or profit.-in excess of child costs, For lypical income situations, Lhe custodial
parent exds vp with a higher standard Gf living than the nan-custodial parent—even when

the nen-custodial parent eamns significantly mare than the custodial parent  This is an




-

extraordinary benelil for the custodial parent um:l an extraordinary burden for EI:L: obiigor.
In the cwrrent ¢ase, exper? lestimony has shown that the custodia) pareot's profit
{presumptive award less an coonomics based award) is substantial,

| &.
The Georgiz presumplive award docs ot allogale the child support burden according to
the parenis” relative ghifity to pay, This is because ke ohligor has a rising after-tax
percentape of income paid o the custodial parent for child support. These pertentages
exceed actual child costs and the custodial parent uses the profit as an ofiset to the
custedial pareat’s implied contribution te child costs, Additionally, the custodial parent
receives substantial child-related tax benefits that the non-cusiodial parent does not
receive. The oulcome is that the custodial parent daes oot contritute o child costs at the
5ame rate as the non-costodial parent apd, often, not at all.

7.

Evidence prescnted based on presumptive after-tax, aftcr<chitd support awards and the
standard of living benchrack of the 1.5, governinent’s poverty thresholds show that the
Guideiine presumptive awards inchude such large smounts of hidden almmony
(presuniptive award less an cconomics bascd award} that a non—custodial parcnt is unahle
- o prowvide for a child whes in the nop-custodial parent’s cars to the same extent 25 i the
custodial parent’s houschold Presumptive awards have been shown to typically excecd
totul actual costs aceording to the U.8. Depurlment of Agriculture. This violates equal
protection standards for both the child and the non-custodial parent. Such cxcessive child
support awards are nat in the best interest of the child beeause the non-custodial parent is

nit able to sufficiently provide fur the children while in the non-custodial parcnt's care.




in the current case, the presumptive award |eaves lht:.nﬂn—cusmd:iaj parcni o poverty
while the custodial parent enjoys a notably higher standard of living,

E.
The Guidelines arg biased towand including hidden aligiony for the custodial perent even
whes the custodial parcnt eams yubstantially higher gross income than the non-custodial
parcnt. The Guideiines do not meet standards of faimess even for alimony. If the
Guidelines did, there would be a narrowing of the standard of living gep for the non-
custodial parent when the custodial parent has a bhigher pross incomgs, Tnstead, the
Guidelines boost the standard of iiving of the custodial parent relative to non-custodial
parent in both eircumstances—when the custodial parent carmns either subatantially less or
substantially mare thin (he non-custodial parcnt. The Guidelines hear o relationship to

the standards for child support of mquiring each parent to have an squal duty iz

supporting the child.
.

The use of 2 range of percentages aliows substantial opportunity for similarly situated
individuals to receive dissimilar treatment. That is, different obligers with the same
income can cnd up with presumptive obligations thar differ by bundreds of dollars per

- wooth. The difference between upper and lower bound presumptive awards is
substantial. The upper bound presumption is higher than the lower bound presumplion
by a8 mouch as 35 percent. The guidelines sive no gridance on how to choose the
presumption within the ranges, resulting in arbitrary decisions. Georgia is the only state
to usc a range of presumptive percentages. This conflicls with the intent of 45 CFR

M2, 56 that intends (he presurnptive formuia reswll in a single presumptive figure for a




given case in order to reduce uncertainty of what the érmmpﬁve award is. For the
curtent casc, the presumptive awand range ?nncﬂ by $130 {upper bountd award [ess lower
bourd award). This is scven percent of the obligor’s gross income—a substantial
variation in the wﬂmﬂpﬁvc award,

10,
The preswaptive award for low-mewme obligors (for example, minimum wage workers)
pusbes low-income obligors beluw the poverty level. A presumptive award that lcaves
the obligor with less income than needed for basic Living nesds creates an cxtraordinary
burden for the obliger and, potcatiaily, an additional burden on taxpayers. This vioiates
equal protection. This is contrary both to public policy and common sense.

1L
The Guidelines do pot take inlo scoeunt custodial parent income. The presnmptive child
support award does not vary with family income—onty obligor income. This is not
ceonomically rational and violates equal protection. The custodial parent is not keld o
the same standand for contributing to child costs. In most cases, the enstodial parent's
oblipation of support ends up being largely or entirely paid by the non-custodial parent.
In the current case, the child suppart case worker for the case gave testimony specifically
stating that the custodial parent’s inceme had no bearing on the reoeommended award.
This case worker stated thers is no formula in their official procedures by which case
workers can determine how the custodial parcnt’s income affeets the presumptive award.

12
Child costs of only the eustodial parent arc covered by the Guidelines. Simiiar costs

incurred whan the child iz with the non-custodial parent do not receive similar



consideradon. Yet, parents are similazly situated when child eosts are incared by either
paretit, Each parcat bas an equal duty o provide financially for the children when in the
vare ol {he other parcot The CGuidelines were based on welfare situations in which the
cbligor parcnt was a]:.mmt, did net require (he custodial parent to support the children
fimanciailly {the custodial parent did not work and had no earned incote), did not take
inter aceount the custodial parent receiving laree child-related tax benefits, and did oot
take into account the ubligor paying substautial income taxes {with the obligor outside
the agsumed very low income level). However, in actual practice, typically the non-
custodial parent is not absent and incurs substanital child costs that the guidelines do not
require the custodial parent to contribute. This vielates eyual protection and does not
mect the financial needs of the children when they arc in the care of the non-custodial
parent. o the cument case, the obligor provides housing, food, cluthing, entertaimment
and other necds for the childven when in her care. The Guidelines do oot require that the
cuslodial parcnt share in the costs of the non-custodial parcot.

13,
Medical insurance costs are not teated the same for all obligors. The presumplive award
includes typical medical expenses. The Guidelines allow the court ta either treat an
- obligor’s payment of the children's medical insuranee as an add-on or 28 & credit towarnd
the presumnptive award. This dissimilar treatment violates equal protection, Additionally,
there 11 different reatment for obligors depending vo whether insurance is available
through employers. Ohligors w_ith medical instrance voverape available through
emnployers e beld to a higher standard than those without availability of medical

insurance through employers, For the current case, the obligor pays approximetsly $70




dollars each month to provide health insurance for the children. The Guidelines allow the
court to either subbrect this $70 as a credit for the obligor against a presumpiive l.‘:ﬂ.Eh
award or 10 add 570 to the presumplive cash award as an add-on. The difference betwesn
these aliernatives 15 $14:} per menth for the obiigor,

14,
The Guideline criteria for deviation do not give any guidance on how to apply the
deviations in a consistent manncr. This is vnconstitutionat]y vague and penerafly reslls
ki 0o deviahions in most cages—even when the circumstances to deviale sxist,

15.
The Guidalines ﬁ: arbitrary and bear no relationship to the intended federal purpase of
determtining an cconomically eppropriate child support award. The Guidelines have ng
rational relationship to child cost data Amung other considerations, first of all, the
Guidelines were impiemented for all cases (boyond just welfare cases) without the benefit
of any supporting economis data.  Additiopaily, the presumptive awards rise 239 a share
of net income—which conflicts with ail child costs studies. The Guidelines do not taks
into aceount whers the act_uﬂ chrld costs are incurred —that i3, which parent incurs what
costs. The Guidelines do not take into account child codts net of tax benefit offscts.

14,
The Guidelines bear no relationship to the constitutivnal standards for child suppart of
requiring each parent to have an equal duty in supporting (he child,

17.
Which parent is the cbligor and which iz the obligee should be determined only after

gxammatiom of the relevant faciors—not before, The Brancial circomstances should

=



determine which parent is nbligot, The Guidclines arbitrarily presume that the obligor is
always {bc non—custodial parent when the E.uaur;inJ circumstances may mdicaic just the
opposile. Importantly, mere clagsification before-band of the obligor does not provide
sufficient in.l'ﬂnnaliul.l to detzemine the cconemically appropriate gwand, The
clasuihcations of obligor and obliges arc not rationally related to the intended purpose of
the Guidelines of determining the economically appropriate award,
L.

The Guidelines interfere with a non-custodial parent’s constitutional right to taise one's
children witliout "wnoccessary” government interference. The Guidelines are so
excessive a3 by fores nom-custodial parents o requently work extra jobs for basic
needs—dotracting from parenting without state justification.  Low-income obligors are
frequently forced fo werk in a cash economy 1 survive as a result of child support
cbligmions thet if paid push the obligor below (he poverty level, This is the result of
automatic withheiding of child support with payroll jobs and use of guidelines that
presumptively posh minimum wage obligors below the poverty level. As these workers
are forced to “disappear” into unafficial society, these obligors arc deprived of the
consitutional right to raige their children without wnnecessary government intrusion. In
* fact, any government mandate beyond hasic child costs interferes with this right to
privacy as occurs with the curreot guidelines,

For the current case, the presumplive award pushes Ms. Sweat, the abligor, to just
above the poverty level and below the poverty level if she pays court ordercd bankruptcy

paymenis. This 15 an extragnlinary burden imposed on the vblisor by the Guidelines.




19.
[n 1be present case, the camnings of the obligee, Samuel Sweat, significantly exeeed those
of Lhe abligor. Monetheless, the puidelines require the obligor, Michells Sweat, 1o pay
aut  significant amount of her befure tax income o the obligee, to whota this mongy will
be tax free. The income of the obliges will be considerably inctzased, aod be will have
the tix advantages attendant to being ¢ custodial parent, Additionaily, the obliges will
have the additional benefit of his new spouse’s earmings. In the meantime, the obligor's
et carnings will probably put her at or below the poverty ling, and will in any event
ieave ber with less than half of her eamings to live on. This scherne thus congtitutes a
windfzll to the obliges and financial disaster io the obligor.

Thus, any caleulation of a support award under the Guridelines would be so far
remaved from. any cconomically retional and appropriate award that it constitutes a gross
error wel] beyond any “mere imprecision.™

CONCLUSIONS OF LAW

CONSTITUTIONAL ISSUES
This Court hereby incorporates by this referstice the authorities cited in the

Challenpge ag well as the Findings of Fact act forth above, As with certain of the matiers
- contained in e Econamic Exhibitz, some highlights are in order.
Due Progess
The United States” Copstitution provides that no state may “deprive any person of
Fifc, lberty or property without due process of law.” 118, Constitlution, Am. 5, Am. |4,
sectivn |, The Constitution of the State of Georgia cunlains an almost idenlival guatantes

at (e Const, Art. I, section I, paragraph 1. Protection from arbitrary state action is the

- %4 -




very essence of substantive due provess. Slochower v, Bd. of Higher Educ. of the City of
New York, 330 U5, 51, 76 3. C1. 637 (1936). |

Given the very naturc and purpose of the Guidelines, this Court {inds that there is
an overnding gu'-rern;ﬂ‘.tmlai pecuniary purpose involved, OUHR. v Gfure, 217 Ga. App.
823 a1 B25 {1993},

This Court ftods that the Guidelines were hastily enacted and left unchanged
without suflicicnt examination of relevant sconomic data and for those reusons a5 well as
the gross dewiation from all child cost stadies as nated previewsly, finds them to be
arbitrary and capricious. See, Sierra Club v Martin, 168 F. 3d 1 (112 Cir, 1999).

With all dus respect to the members of the Governor’s Commissions on Child
Support (berzinalter, the “Commission™ in both 1998 and 2001, it is clear that omly one
mernber in 1998, Mr. Mark Rogers, and nonc in 2001 weare properly qualified by
cducation, backgroumsl snd cxperience to accurately assess the economic and financial
itiricacies of the Guideiines, This, too, the Court finds to be indiculive o arbitrary state
arctinn

This Court also finds that Mr. Rapers, as well as other economists weil versed in
child support mattcrs, testified in 1998 as to the many flaws in the Guidelines. Mr.

" Rogers again testified before the Commission In 2001, Tn addition, this Court takes
Judicial notice pursyant 1o section 24-1-4, O.C.G.A. and, {urther, has heard evidence of
the publication of an article in the October 2004) issue uf the Georgia Bar Journal
diseussing at some length the cqual protection and due process violstions with which the
Guidelines are rife. William C. Akins, #hy Georgia s Child Suppert Guidelines are

Unconstimional.  Thus, the State of Georgia can no lenger contend Lhat the Guidelines



reenatn [n place out of "official ignorance,” This Court finds that this constitutes further
proof of arbitrariness on the part of the State and, if left in place, may rise lo-a volitiona!
vigladion of the constitutional protections afforded the citizens of this State.

In declaring li:;at the Guidelines violate the aforesaid substantive due process
guarantecs, this Cour takes guidance from the very stals upon whase puidclines
Creorgia’s are purporiedly based  In Parredt v, Parredt, 146 Wis. 2d 830 at 342, 432 NW
24 664 (6) (15988, the Court of Appeals of Wisconsin), a ¢ase that did pot mise
constityional issues, found thet, particulary in higher income situations, their puidclines,
liké Cenrgra‘s, would “resull in a figure 5o far beyond the chiild™ needs a3 to be
irrational.” This is the very sort of arbitzacy result the dus process clauses are designed 1o
prevent. Manley v, Georgia, 279 U.S8. 1,49 8. CL 215 (1920). Additionally, the
presumption is unconstitutional because the undetlying facts {the Guidetines application
only in welfare cages for recovery of only up to the wellare payment to the custodial

parcot) na longer exist. Leary v. Unifed Seates, 395 118, 6 at 3237 (1960).
Equal Prolsciion

The United Staves” Constitation provides that no state may “deny 1o smy person
within its jurisdiction the equal protection of the laws.* 1.5, Const., Am. XT¥, section 1.

Ga. Const, Ant 1, séction [, paragraph 2 provides essentiaily the same protection.

The egrepiously different burdens and benefits placed oo perscny sumilarly
situated but for the award of custody, i.e., parents with the obligation to support their
child(ren} and the same means for dolog so as when they were married, has besn
caplained at lenpth above, This Court finds lha.;smch disparate treattnent violates the

guarantees of cqual protection cited sbove. fomres v, Helms, 452 1.8, 412, 101 5, Ct. 2434
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(4.3) (1981}, South Central Reff Telephione Co. v. dlgbama, 526 U5, 160, [19 5. Ct.
1180 (1999}, Romer v. Evans, 517 LS. 62, 116 S. Ct. 1620 (1996} and S:'mp.mn. v. Stase,
218 Ga. 337 at 339 (1962). The Guidelines Jo not result in awards baged on the
constitutionally suun_ﬁ principles af equal duty and proportional sbiligation {proportional
to availghle Ainancial resources such as cach parent's income). Sce Smith v, Smith, 526 B
2d 342, 345-348 {Oregon, 1980); Melizer v. Witsherger, 430 A.2d 991 (Pa. [984); and

Conway v. Dona, 318 A 2d 324 (Fa. {985).
Right to Privacy

White the source of the right to privacy has been held to orisinale in varying
constitufional provisions, it bas been fong recopnized to apply to “famil ¥ concems
whether the family exisis within the confines of marriage or not. Eisensiadt v. Baird, 405
U.5. 438, 52 5. Cr 1029 (¥} {1972), Roe v. Wade, 410 1.8, 113, 93 8, Ct. 705 at 726-28

(1973)

Thiz Court finds that, by requiring the non—custodial parent o pay an amount in
excess of those required to meet the child's basic nesds, as the economic analydis has
showt, the Guidelines impermisgibly intorfere with parental decisions regarding naneial
| expenditures on children. Troxe! v Granvifle, 330 1.5, 57, I.El} 5. O 2054 (2000} and
147 L. Ed. 2d 48 (1. 5. 2000%; Moylar v. Moviam, 354 NW 24 B59 al 866 (Minn., 1956}

Unconstiitiongi Taking of Property

(feorgia’s guidelines as set out in OCGA Sec. 19-6-15 (b) ars uncoastiational per

se and as appiied o Michelle Sweat in that by reducing her to poverty status she is

thereby denied access to the courts in violation of the Constitution of 1983, Art. i, Sec. 1,

I Ry



-

Par. XTI which rewds, “No person shall be deprived of the right to prosecutz or defend,
either in person or by an attormey, that person’s own causc in aﬁy of the courts of this
State.” In this case Me. Sweat hag filed & separate motion for recordation of these
proceedings; however, as a rosuit of (he confiscatory naturs of the puidelines she will be
uhiable to afford to pay the cost of transcribing the proceedings, and as a resylt, may e
denied her right to appeal. It is therefore ardered that the State provide Michellc Sweat
with 3 transcript at no cost to Michele Sweat in the evenl of an appeal.

Gieorgia's guidelincs are also unconstitutonal per s& and as applied in that they
cur.nstimr.e an ill;gai taking in violation of the Constitution of Georgia of 1983, Art 1, Sec.
11, Par.1, because the plaintiff is seeking to impose an award under the Guidelines
against Ms. Sweat for the purpase of the state vontinuing to teceive foderal funds under
45 CFR 3102 56 and related federal code. This constitutes a pubiic wking for public
purpose. S also DAR v. Oft above.,

Regent Suppontjng Forcign Opinion

Cne: issuc of equal prolection = taking into account atl of an obligor's
dependents—nol just thoze involved in the in.sm_.nt case. Omn fanvary 25, 2002, a
Tennessee Court of Appeals (ssucd an opinion that Tennessee’s child support guidelines
' a0t having a presumptive forrmula for ensurng that all of an ebligor's dependents
reeeived supnost on an equal basis violated equal protection riphts and is
uncenstitutional, Scc Dee Ann Curtis Gallaher v. Curtis J. Elam, in the Court of Appeals
of Tennessee at Knoxvible, July 11, 2001 Scssion, Appeal from the Tuvenile Court for
Knox County, No, B-3443, filed January 29, 2002, No. E2000-02715-COA-RI-CV,

Georgia’s Guilelines do oot have & presumptive formala for dependents of an obligor not




i the imstant case 10 ensure their equal support. Any formula for deviation on this matter
that Geergia DHR may have is oot prcsmn;;nlivn:; 15 not statutory, and is oot applicd
statewide in af] cascs in which an obligor bas additional dependenis other than those o
the instant casc. For the rasons stated in Dee Ann Cartis Gallaker v. Curtis J. Elam,
Creanzia’s Guidelines wilthout such presumptive formuls lkewise viclate equal protection
requirsments as related to multiple family situations and sae unconstitutional.

The Constimijonally Acceptable Child Snpport Standard
This Court finds, as a metter of law, that 2 constitntiooaly soumd standard for the

determination of child support guidelines can readily be determined.

First, it must acknowlcdge the principle codified jn section !9-7-2, O.C.GA,, that
burh parents arc obliged ko support their children in accordance with their relative means
to do vo. The Supreme Court of the United States bas provided ample reason to conclade
that any guideline Jiseriminating uyainst either parent would be found ::unali.lutinnaﬂy
defective, See, for cxample, Grr v. Orr, 440 U.8, 268 (197Y), Mirsissipp University for
Waomen v, Hogan, 458 11.5. 718 (1982) and the authorities cited in the cqual protection
section sbave. The degisions of our sister States in holding unconstitutional statutory
presumptiong that custody of children of ™ender years" shold be swarded to the mother
' is also persuasive. Siafe ex rel. Was v, Fatts, 350 N.Y.S, 2d 285 (N.Y. City Fam. Cx,
1973), Cammanwealth ex rel. Spriggs v, Carlson, 368 All, 2d 635 (P, 1977).
Procreation is both 3 joint act and a joint responsidifity,

Sceondly, it must conform to long-acknowledped limitations on government
inlrusion inlo the rights of families anieulated in Pierce v. Society of Sirters, 268 1.8,

510 (1925), Wisconsin v. Yoder, 406 U5, 205 {1972) and the authuritics cited in the




scclion on the nght to privacy, above. That is, the government's interest in family
expenditures on children, whether that family E:-.:ists before or after the dizsolution of
marriage, or even in the abseace of mamiage, is limitad to msuring that the children's
basic oeeds are met, Mot cxiravagances, not lpouries, but noeds. Once that oceurs,
povemment intrusion must cease, Moplan v Moylan, above,

The third and final criteria i5 that the means chagen for the porposc of determining
newd and allocating each parent's respective responsibility in mestng that nesd, whether
i the form of a presumptive gudeline or otherwise, must be based on a rational
relationship between the predicate facts and the conclusion(s) ditested, Leary v. 115,
Fesiern & 4 R R, v. Henderson, abave.

This standard is not dissimilar to the former needs vs. abililty to pay standard, but
witht the additional critcria that the needa are not excessive, e ability to pay is that of
botl parsnits and thal the methad of caltularion is cconamically rational,

Az explained above, the Guidelines fail miscrably in meeting these standards.

CONCLUSION
[ light of the Georgia child support guidelines being unconstiturional, Michelle Sweat
shall not be required to pay Samuel E, Sweat any child support based upon ber gross
| income of $1,862 per month, the father’s gross income of $2,647 50 per moath, and the
muother having parcnting Sme with Lhe children at least 20 percent of the time. The
mother shall, bowever, continue to provide heal!‘h insurance for the children which
cutrently costs approximately $70 per month for so leng as it is avaitable through her

emplayer. The mother shail alsa pay 14.3 percent of any unrefmbursed medical cxpenses
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